Criminal procedure in Syariah Court by Abd Aziz, Shamrahayu
Criminal Procedure
in the
Syariah Courts
Shamrahayu A Aziz
Criminal Procedure
in the Syariah Courts
Shamrahayu A Aziz
LLB, LLB Shariah (HUM), MeL (HUM), DSLP (IIUM), PhD (HUM)
Associate Professor, Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia
SWEET & MAXWELL ASIA
~lsned in 2011 by
Thomson Reuters Malaysia Sdn Bhd (464942~H)
(trading as Sweet & Maxwell Asia)
No 17, Jalan PJS 7/19, Bandar Sunway
46150 Petaling Jaya, Selangor, Malaysia
Affiliated Companies
AUSTRALIA
Thomson Legal and Regulatory Limited
100 Harris Street
Pyrmont, Sydney
Australia, NSW 2009
CANADA
Carswell
One Corporate Plaza
2075 Kennedy Road
Scarborough, Ontario MIT 3V4
HONG KONG
Thomson Reuters Hong Kong Ltd
10/F, Cityplaza 3
Taikoo Shing
Hong Kong
SINGAPORE
Thomson Reuters Corporation Pte Ltd
18 Science Park Drive
Singapore 118229
NEW ZEALAND
Brookers
PO Box 6343
Auckland
UNITED KINGDOM/EUROPE
Sweet & Maxwell TJd
100 Avenue Road
London NW3 3PF
UNITED STATES OF AMERICA
West Group
PO Box 64526
St Paul, Minnesota 55164-052
ISBN 978-967-5040-73-3
All rights reserved. No part of this publication may be reproduced or transmitted in any
form or by any means, or stored in any retrieval system of any nature without prior
written pennission. except for permitted fair dealing under the Copyright Act 1987.
Application for permission for other use of copyright material including permission to
reproduce extracts in other published works shall be made to the publisher.
Full acknowledgement of the author, pUblisher and source must be given.
The author has asserted her moral right under the Copyright Act 1987,
to be identified as the author of this publication.
© Shamrahayu A Aziz
Cover design by Edward Goh
Printed by Swan Printing Sdn Bhd (274710-X)
Lot 5249, Jalan BS 7/1, Kawasan Prindustrian Bukit Serdang
43000 Seri Kembangan, Selangor
Recommended Stockists
Australia
Thomson Legal and Regulatory
Limited
Brisbane, Sydney, Melbourne,
Perth
Canada and USA
Carswell
Ottawa, Toronto, Calgary,
Montreal, Vancouver
Hong Kong
Thomson Reuters Hong Kong Ltd
Hong Kong
India
NM Tripathi (Private) Ltd
Bombay
Eastern Law House (Private) Ltd
Calcutta
MPP House
Bangalore
Universal Book Traders
Delhi
Indonesia
Pt Ina Publikatama
Jakarta
Japan
Kinokuniya Co Ltd
Tokyo
Kokusai Shobo Ltd
Tokyo
Malaysia
Thomson Reuters Malaysia Sdn Bhd
trading as
Sweet & Maxwell Asia
New Zealand
Brookers
Auckland
Pakistan
Pakistan Law House
Karachi, Lahore
Philippines
MegaTEXTS Phil Inc
Cebu
Singapore
Thomson Reuters Corporation Pte Ltd
trading as
Sweet & Maxwell Asia
South Korea
Information & Cultural Korea
Seoul
Thailand
Booknet Co Ltd
Bangkok
Kinokuniya Bookstores
Bangkok
UK/Europe/Middle East/Africa
Sweet & Maxwell Ltd
London
Preface
Criminal procedure is the branch of law containing the rules governing
the administration of criminal justice. It commences with investigation
and ends with discharge or acquittal, or with conviction and imposition
of sentence and punishment against the accused/convicted persons. The
law aims to ensure a proper, fair and just process in the enforcement
of criminal law. Islamic law has the same concept with specific rules
governing the administration of criminal justice. Although Islamic
criminal procedure contains sufficient basis and conceptual ideas
supported by the primary and secondary sources of Islamic law, it is
historically less developed compared to other branches of law.
In Malaysia the criminal process became more comprehensive after the
enactment of a specific set of laws known collectively as the Syariah
Criminal Procedure law. The passing of the law was timely as criminal
cases and issues on human rights were regularly taking center stage.
Under the federal scheme of the distribution of legislative powers between
the Federal and the State governments as provided for by the Malaysian
Federal Constitution, the Syariah legislation in Malaysia (including the
Syariah Criminal Procedure law), is a state matter. Thus, beginning 1983,
the States started to enact specific Syariah Criminal Procedure law, when
Kelantan took the lead by enacting the Syariah Criminal Procedure
Code in 1983 (En 9/1983 - now repealed by En 9/2002). At present, all
Malaysian States (including the three Federal Territories) have enacted
and adopted their own Syariah Criminal Procedure law. The current
Syariah Criminal Procedure legislation provides for a better and more
comprehensive Syariah criminal procedure system as compared to the
earlier provisions which were found under the Administration of Islamic
Law of the States.
Given the brief background of the law in Malaysia, this book Criminal
Procedure in the Syariah Courts attempts to describe the applicable criminal
procedure in the Syariah courts and the contents of the Syariah Criminal
Procedure law. Much of this book is concerned with the understanding
of the provisions of law and their application. In other words, this book
explains the basic idea and practice of the law in a simple narrative style
of presentation to make the ideas easily understood. It is written with
the aim of providing introductory but essential reading for students and
those interested in the Islamic administration of criminal justice, though
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some other crucial issues such as the rights of accused persons are briefly
addressed. The book discusses various aspects of the Syariah criminal
process with constant reference to relevant provisions of statutory law
and Syariah case law.
The investigation process is always a point of contention from which
human right issues often arise. This book explains the nature and
concept of investigation, including search, seizure, arrest, detention and
other related procedures from the Islamic point of view with regular
reference to the Syariah sources. It is submitted in this book that although
investigation is allowed in Islam, it is an exception to the general concept
of Islamic principles which emphasise the importance of respect for
human dignity and privacy. Investigation should thus always be guided
by fundamental Islamic spirit.
The publication of this book comes at a crucial time when various
incidents have taken place that could eventually turn out to be the
defining moment which clarifies the powers of religious enforcement
officers in the enforcement of Islamic criminal law in the country. Issues
at hand are becoming more complicated and indeed we need a "starter"
to interpret, to discuss and to further develop and improve the Syariah
Criminal Procedure law. This book is the first of its kind in the country
although the author has written a number of journal articles on the
subject.
Shamrahayu A Aziz
July 2011
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